
Lighting the Way 
to Guardianship 
and Other Decision-
Making Alternatives:

A Manual  
for Individuals 
and Families

Partners

Agency for Persons with Disabilities

Guardian Pooled Trust

Florida Developmental 

Disabilities Council, Inc.



ii Lighting the Way to Guardianship and Other Decision-Making Alternatives



iiiA Manual for Individuals and Families



iv Lighting the Way to Guardianship and Other Decision-Making Alternatives



vA Manual for Individuals and Families

Acknowledgements

 

Advocacy Center for Persons 
Berg and Associates

Professor and Chair
Department of Geriatrics
Florida State University 

Client Legal Rights Champion
Agency for Persons 
with Disabilities

Susan Dunbar
Parent-Advocate

 
Co-Trustee 
Guardian Pooled Trust

Leo Govoni
The Center for Special Needs 

Center for Guardian Advocacy

Sara Romine
Self-Advocate Principal

Sample & Associates

Vicki Simmons

Social Sciences

Florida State University

Assistant Director 

University of South Florida

President and Founder



vi Lighting the Way to Guardianship and Other Decision-Making Alternatives

Special Contributors



viiA Manual for Individuals and Families

Table of Contents

Introduction

Section 1  Fundamental Concepts 1

Civil Rights

Self-Determination 5

7

Section 2  Options for Providing Decision-Making Assistance Other Than Guardianship 17

20

Option 2 – Banking Services 21

21

Option 4 – Representative Payee 

Option 5 – Advance Directives 

24

Option 7 – Trusts 24

Section 3  Guardian Advocacy and Guardianship

Guardian Advocacy

Guardianship

Guardian of Person and Guardian of Property

40

Types of Guardians 42

Guardian Responsibilities 44

Types of Guardianships 45

Restoration of Rights 47

Successor Guardian 49

Termination of Guardianship 49

Comparison of Guardian Advocacy and Guardianship Chart 51



viii Lighting the Way to Guardianship and Other Decision-Making Alternatives

Section 4  Legal Resources 55

Barriers to Accessing Legal Services 57

59

Additional Legal Resources 62

Glossary of Key Terms 67

Appendix 77

Civil Rights Chart 79

Five Wishes

References



ixA Manual for Individuals and Families

Introduction

legal professionals that are knowledgeable about legal issues relating to people with disabilities and their 

The primary purpose of this manual is to increase the knowledge of individuals with disabilities and 

Planning 
Ahead

phrases in bold 
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Section 1

Fundamental Concepts



2 Lighting the Way to Guardianship and Other Decision-Making Alternatives

Civil Rights Chart

Civil Rights (alphabetically)
Can NEVER be 

taken away from 
The Person

placement proceeding

Contract

X

X

X

participate in

X

X

X

X

Travel

Vote



3A Manual for Individuals and Families

Civil Rights

civil right is a right that is protected by either federal or 
due 

process

completely removed by a court and given to someone the court 
guardian or guardian advocate

support coordinator service provider
or even parents lack the legal authority to remove civil rights or make another 

Federal Civil Rights for Persons with Disabilities

 The Americans with Disabilities Act (ADA)

 The Individuals with Disabilities Education Act (IDEA)



4 Lighting the Way to Guardianship and Other Decision-Making Alternatives

Summaries of additional federal laws that protect the civil rights of people with 

Florida Civil Rights for Persons With Disabilities

protects Floridians with disabilities against discrimination in employment 

Developmental disability
as a disorder or syndrome that is attributable to retardation cerebral 
palsy autism Prader-Willi syndrome

which protect the personal liberty of the individual and which are 
provided in the least restrictive conditions necessary to achieve 

(e) have a right to social interaction and to participate in community 

powers of a guardian advocate appointed pursuant to Section 
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 A physical disability does not always mean that a person has an 

or she has given permission to someone else or a court has taken 

No one needs to trade rights guaranteed under the Constitution in order receive 

Self-Determination 

The right to self-determination is a fundamental right and the foundation for creating 
the opportunity for persons with disabilities to participate in the decision-making 

with respect and with the same consideration that everyone has a right 

needs to know that he or she can rely on the support of the people in his or her 
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life when the decisions are being made and in helping the individual deal with the 

deal with the results ultimately helps the individual grow and develop in ways he or 

The meaning of self-determination since its inception a decade ago has always 

and more individuals in states across the country begin to implement self-

 Freedom - the opportunity to choose where and with whom one lives 

 Responsibility - the obligation to use public dollars wisely and to 

themselves must be a major part of the redesign of the human service 

Learning Activity 

Ann’s mother thinks Ann should move into a group home for young adults with 

Ann is on the Agency for Persons with Disabilities (APD) Medicaid waiver
receives Social Security Disability Insurance (SSDI)
representative payee
school guidance counselor with whom she remains friends to attend a meeting 
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Principles Underlying Decision-Making

person-
centered planning least restrictive alternative informed consent substituted 
judgment and best interest. See the Florida Developmental Disabilities Council’s 
Planning Ahead

Principle #1 – Person-Centered Planning

should be the person affected and all planning should involve that person to the 

Family members met with Aunt Susie and together they came up with the following 

assisted living facility (ALF)
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The table below shows how person-centered planning is more desirable than a 
program-centered approach as it values the individual’s right of independence 

From Program-Centered To Person-Centered

Offer a limited number of usually Design an unlimited number of 

Base options on stereotypes about 

Overemphasis on technologies and 

Source: Amado and McBride (2001)

 person-centered planning – working with the person who is the focus 
of the plan to ensure that plans are based on an understanding of the 
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 person-driven planning – in addition to being person-centered in 

 

Additional resources that can assist with the person-centered planning process are 

of these would be good to use when you make a particular decision or whether you 

 

Another resource in your community is self-advocates 

Principle #2 – Least Restrictive Alternatives and Environments

Least restrictive alternative refers to the way an individual makes decisions that 

The key point in applying the least restrictive principle is to use a person’s skills 
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guardianship

or trusts
determine whether a less restrictive option (to guardianship) can meet the person’s 

report to comment on whether a less restrictive option (to guardianship) can now 

 carefully evaluate the alternatives that are available and choose the 
one that best meets the needs of the ward [or person with a disability] 

the independence and self-determination of the ward (or person with a 

ward (or person with a disability) might not be the least restrictive 

 strive to know the preferences of the ward (or person with a disability) 
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Learning Activity

Least Restrictive

Principle #3 – Informed Consent

 the person understands all relevant information related to the decision 

 the person volunteers his or her choice in an independent way (not 
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Principle #4 – Substituted Judgment

The principle of substituted judgment is based upon a determination of what the 

the caregiver or guardian is standing in the person’s shoes or looking at life through 

another person the right to make decisions for him or her or when a court has given 

give a caregiver a durable power of attorney (DPOA) or the court may appoint 

unless one of her family members is her guardian or holds her durable of power 

A legal representative should not use substituted judgment if the preferences of the 

the underlying values of self-determination and well-being of the ward [and] is not 
used when following the ward’s wishes would cause substantial harm to the ward or 

Principle #5 – Best Interest

decision should be the same as the decision a reasonable person would make in a 

 is the standard of decision-making the guardian should use when 
the ward never had capacity or when the ward’s wishes cannot be 

and least restrictive course of action possible to provide for the needs 
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 is used when following the ward’s wishes would cause substantial 

 includes decision-making consideration of the ward’s current and 

Learning Activity

Special Issues

All of the factors mentioned in the previous section are principles that guide planning 

Adolescents with a Disability 

Successful transitioning from adolescence to adulthood is an important process that 
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as well as taking his or her needs and abilities into consideration (person-centered 
th birthday to 

One of the ways adolescents and parents can prepare for adulthood is through 

Individual Education Plan (IEP) is 

 Individual Transition Plan (ITP) 

personnel are strongly encouraged to provide training for students and their families 

This is a perfect opportunity to discuss decision-making assistance the student may 

Families are reminded that planning for the eventual independence of their children 

assessment conducted over the school life of a child with a disability may be used as 
evidence in a judicial proceeding to determine guardian advocacy or guardianship 

There are instances in which a family member has received erroneous information 
th 
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that the granting of guardianship is an automatic process and is accomplished by 

Decision-making assistance can be addressed by less costly and less intrusive 

Adults with Cognitive Impairments

least some of our property 

acquired disability

and

cognitive impairment

monitored for signs of improvement so that less restrictive decision-making options 
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Section 2

Options for Providing 
Decision-Making Assistance 
Other Than Guardianship
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Civil Rights Chart

Civil Rights (alphabetically)
Can be Given to 

someone else 
by the Person

placement proceeding
X

Contract X

X

X

participate in
X

X

X

X

X

X

X

X

Travel  

Vote
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someone else using one or more of the formal decision-making options presented 

The seven options presented in this section can be used to provide assistance with 

Option 1: 
Makes Own 

Decisions

Option 2: 
Banking Services

Option 3: 
Power of Attorney

Option 4: 
Representative Payee

Option 5: 
Advance Directives

Option 6: 
Medical Proxy

Option 7: 
Trust

Option 8: 
Guardian Advocacy

Option 9: 
Guardianship

More 
Restrictive

Less 
Restrictive
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decide whether you have the capacity to make decisions and whether guardian 
advocacy or guardianship would be a more appropriate way to provide decision-

Option 1 – Make My Own Decisions

Just because someone has a disability does not mean he or she needs formal 

(circle of 
support)

Using our circle of support is one of the least considered ways to provide decision-

opportunities to learn how to make decisions should not be the basis for deciding 

Learning Activity
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own decisions is certainly the least restrictive option and allows us to decide when 

a disability vulnerable should he or she have an emergency and need someone else 

Option 2 – Banking Services 

The following list shows the various ways money can be managed in checking and 

 Assigning someone as power of attorney (POA)

 Creating a joint bank account that has two or more persons depositing 

limited banking ability may willingly use a joint account and accept help 

Option 3 – Power of Attorney (POA) and 
Durable Power of Attorney (DPOA)

A Power of Attorney (POA) is a legal instrument that gives one adult legal authority 

attorneys recommend using DPOAs to allow an agent to access medical records 
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person may revoke (cancel) the authority given to another by providing written notice 

practice is to keep a list of the people to whom you give a copy in the event the 

purchased a new car and decided that you can get more money selling your old car 

Filing guardianship proceedings suspends the authority of the agent until the 
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Option 4 – Representative Payee 

Representative payee is an individual or agency who receives and manages your 

 

Option 5 – Advance Directives 

An advance directive documents how you want your health care rights handled 

Advance directive refers to several different legal options including a living will and 

A living will is a written or oral statement signed in the presence of two witnesses 

A health care surrogate designation is the naming of another person to make health 

but the surrogate designation does not take effect until the treating physician decides 

This is an easy-to-use document that anyone can use to plan how they want to 

person control over future medical decision-making should he or she later become 
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Option 6 – Medical Proxy

needing assistance is not able to choose who will make his or her health care 

decisions for an incapacitated person

Option 7 – Trusts

A trust is a legal relationship where a person has a legal obligation to manage 
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There will likely be successor trustees which will step in if something happens to the 

Revocable Trusts

Testament and when properly funded can allow a complete or partial avoidance 

revocable trust can also provide an alternative to guardianship should the settlor 

There is no magic number (value of assets) which determines whether or not to 

the individual and his or her family which will often dictate the most appropriate 

Irrevocable Trusts

Special Needs Trusts

Supplemental Security Income (SSI)
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or basic medical coverage thus allowing the special needs trust to purchase items 

own funds) or third party (funded with assets belonging to someone other than the 

Self-settled special needs trusts are established with the individual’s personal 

are three common circumstances under which he or she will have money of his 

Types of Self-Settled Special Needs Trusts

community based waivers and skilled nursing care programs when an 
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Pooled trusts are helpful when there are no readily available trustees 

pooled trusts are already up and running it is much easier to join these 

are not considered in determining eligibility for most public assistance 

such as a typical revocable trust that becomes irrevocable upon the 

can be named to receive any remaining funds of the trust after the 

Sometimes a well-intentioned relative may not understand the problems he or 
she can cause by leaving assets directly to a person with a disability when an 

friends or other interested parties to use when desiring to leave an inheritance to 

Distributions From All Special Needs Trusts
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 Professional guardian services

 Non-refundable airline tickets

 Telephone and cellular phone bills

 Furniture

alternative health procedures or alternative medications and medical 
insurance

 Adapted van  

 Difference between a private and semiprivate room in an institution  

 Services of a care manager

 Legal services

or 
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Learning Activities

principles we should take into consideration when we are matching a person’s needs 
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is considering moving closer to her older daughter which will mean changing to a 

Agency 
for Persons with Disabilities
and older sister had become more involved in his life as their families grew and their 

the option of banking services would be a consideration in the scenario on money 
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Section 3

Guardian Advocacy 
and Guardianship
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Civil Rights Chart

Civil Rights (alphabetically)

Can be 
taken by 

Court during 
Incapacity 

Determination

Can be taken by 
Court and Given 

to Guardian 
or Guardian 

Advocate

Guardian or 
Guardian 

Advocate Needs 
Extra Court 

Approval To Do

licensed service provider without formal 
placement proceeding

X X

Contract X X

X X

X

X

participate in
X X

 X X

possible

X X

X X

X

X X

X X

necessary

X X

X X

Travel X X

Vote X
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The previous section discussed the decision-making options available to people who 

guardianship
is named is referred to legally as the ward

Guardian Advocacy

meet the needs of persons with developmental disabilities - in Florida that process is 

An appointment of a guardian advocate is made by a court to make decisions for a 

important to consider when determining which guardianship option 

an individual in need of guardian advocacy must lack the decision-

incapacity
reasons people believe guardian advocacy to be less restrictive than 

committee) evaluate the person and make a written report to the 
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 The third difference is that a guardian advocate need not be represented 

is delegated any rights regarding property other than the right to be the 

help the court to supervise the affairs of the person under guardian advocacy and 

The FDDC’s Planning Ahead

Guardianship

The term guardianship describes a legal relationship between the guardian and the 

guardianship with the Guardian Ad Litem

individuals whose functional limitations prevent them from being able to make their 
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own decisions and have not made plans for this time in their lives (such as a durable 

be determined that the alleged incapacitated person (AIP)

the petitioner

 The petition must state next of kin attending 
physician along with the factual information on which the incapacity 

incapacitated person resides at the same time as the petition for 

1

minor

When the court receives the petition for an incapacity determination and the 

This attorney will represent the ward until the initial guardianship report 

2

1

2
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mental and functional condition of the individual and includes in 

report must be served upon the attorney of record for the petitioner 

The court will hold a hearing to review all relevant evidence including the reports 

The hearing on the petition to determine capacity and for appointment of guardian 

any objections and provide additional insight into the circumstances surrounding 
 

4 

letters of guardianship

Guardian of Person and Guardian of Property

Depending on the determination of the court and what will best serve the needs of 
guardian of the person guardian of 

the property

4
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Guardian of the Person

 The rights that may be removed from an individual and delegated to a 
guardian of the person generally include the rights to determine his or 

initial 
guardianship plan and annual plans

Guardian of the Property

 The rights that may be removed from an individual and may be 
delegated to a guardian of the property generally include the rights to 

to manage property

mortgage or donate any of the person’s property without prior approval 

court a  and annual accountings
may be waived by the court if the person receives income only from 

Guardian of the Person and Property

A guardian of the person and property has been given the responsibility by the court 
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Reports Required by the Court

the court an annual guardianship report within 90 days after the last day of the 

ward’s physician that should include an evaluation of the ward’s condition and 
a statement of the current level of capacity in addition to any rehabilitative 
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complete and accurate account of all receipts and disbursements of the 

assets are maintained in a restricted account with a designated depository 

with the court no later than 45 days after he or she has been served with 
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Types of Guardians

family guardian

professional guardian to be paid from the person’s 

public guardian

Non-Professional/Family Guardians

resident of Florida may serve as guardian if he or she is directly related to the person 

 Florida Statutes prohibit the appointment of anyone as a guardian if 

of the investigations will be considered when the court appoints the 

an eight-hour training and instruction course within four months of 



43A Manual for Individuals and Families

Professional Guardians

training prior to becoming a professional guardian which is followed by a minimum of 
Statewide Public 

 (SPGO) 

 A professional guardian is entitled to reasonable fees for services and 
costs incurred while providing services on behalf of the person with the 

 A professional guardian and employees of a professional guardian 
who have a 
Statutes to submit to a credit history check at least every two years 

and credit background checks are a part of the annual professional 

Public Guardians

 A public guardian acts as guardian for an incapacitated person who 
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 The public guardian is vested with all the powers and duties as any 

 
 

Guardian Responsibilities

given an important and sometimes overwhelming responsibility to virtually act in 

 A guardian must be well informed or seek counsel so he or she can 
use the greatest degree of care and caution when making decisions 

 The guardian must always make sure that all the rights and liberties of 
the ward are fully protected in order to allow the ward opportunity for 

training as possible and attend additional ongoing educational 
programs on his or her own initiative in order to be better able to serve 

 The guardian must ensure that the ward is at all times maintained in 

 The guardian must provide informed consent for the provision of care 

priority to keep informed on new treatments and changes in the law to 
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property and income of the ward and there must be no self-interest in 

Types of Guardianships

Limited vs. Plenary Guardianship

limited guardian

plenary guardian

Emergency Temporary Guardianship 

emergency temporary 
guardian (ETG) 

for an additional 90 days upon a showing that the emergency conditions 

as of the date the letters of emergency temporary guardianship were 
 that gives a full and correct account of the 

receipts and disbursements of all the property of the ward over which 
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Foreign Guardianship

foreign guardian is appointed in another state or 

of his or her appointment with the clerk of the court in the county where the ward 

5

Standby Guardianship

standby guardian is appointed by the court to assume 
the guardianship or guardian advocacy duties upon the death or incapacity of the 

court who should assume guardianship or guardian advocacy duties upon death or 

Surrogate Guardianship

Veteran Guardianship

Veteran guardianship is limited to veterans and other persons who are entitled to 

Guardianship of Minors

This type of guardianship may be ordered if the minor’s parents become seriously 

5
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6 

Pre-Need Guardianship

pre-need guardian is the person named in a written 

written declaration must reasonably identify the declarant and pre-need guardian 

declaration creates a refutable presumption that the pre-need guardian is entitled to  

7

Voluntary Guardianship

A voluntary guardianship

to understand the nature of the guardianship and of the ward’s authority to delegate 

 

Restoration of Rights

A primary goal of guardianship law in the state of Florida is to protect the person with 

6

7
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some or all of the tasks and rights that had been removed by the court through the 

the court will send notice of the suggestion and the appointment of a physician to the 

There are three typical recommendations that the physician can make following the 

will set the matter for hearing and an attorney will be appointed to 

preponderance 
of evidence

hearings may be waived by the ward unless objections are made to 
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Successor Guardian

possible about the guardianship before accepting it and contact everybody involved 

resignation and there must be an order from the court accepting the 

The former guardian should keep his or her records of evidence of receipts and 

Termination of Guardianship

 Restoration of ward’s rights 

 Unable to locate ward after a diligent search 

assets 

 Death of the ward
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Comparison of Guardian Advocacy and Guardianship

GUARDIAN ADVOCACY GUARDIANSHIP

Statutory Authority Sec. 393.12, F.S. Chapter 744, F.S.

Governing Court Rule Florida Probate Rules Florida Probate Rules

Petitioner

with a developmental disability (DD) 
needs decision-making assistance in 

Person petitioning the court would be 
someone alleging the incapacity of 

Petition to determine 
incapacity

No adjudication of incapacity

appoints an attorney to represent the 

Costs: 

Petition for appointment 

guardian 

This option is available only to persons 
with developmental disabilities, who 
can perform some but not all decision-
making tasks necessary to care for 

the person desiring to become the 

lack(s) the capacity to make informed 
decision(s) about his or her care and 

Costs: Filing Fee (statute does not 
specify who pays)

 A petition for appointment 

Costs: Filing Fee (Paid from ward’s 

Unclear who pays if petition dismissed 

Notice

read)
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GUARDIAN ADVOCACY GUARDIANSHIP

Statutory Authority Sec. 393.12, F.S. Chapter 744, F.S.

Governing Court Rule Florida Probate Rules Florida Probate Rules

None  
appointed by the court and consists of 

Costs:

Adjudicatory hearing to 
determine incapacity

and consider all reports relevant to 

person’s current individual family or 

reports documenting the condition and 

 

person must be established by clear 

guardian have an 
attorney

A guardian advocate need not be 
represented by an attorney unless 

advocate is delegated any rights 
regarding property other than the right 
to be the representative payee for 

assets of the estate are in designated 
depositories and the only transactions 
that occur in that account are interest 

Reporting
property is Social Security and the 
guardian is also the representative 

annual accountings if the only property 
is Social Security and the guardian is 

Removal of Rights
those granted to the guardian advocate 

The court will issue Letters of 
Guardianship specifying what type 
of guardianship has been approved 
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GUARDIAN ADVOCACY GUARDIANSHIP

Statutory Authority Sec. 393.12, F.S. Chapter 744, F.S.

Governing Court Rule Florida Probate Rules Florida Probate Rules

Restoration of Rights

of Restoration of Rights which must 
state that the person has regained 

rights that were given to the guardian 
advocate along with evidentiary support 
or a statement of the good faith reason 

set a hearing wherein the court can 
consider all reports and testimony 
relevant to the person’s decision-

At the conclusion of the hearing or 

court will enter an order denying the 
suggestion or restoring some or all of 

stating that the ward is currently 

will immediately appoint a physician to 

court shall appoint one to represent the 

At the conclusion of the hearing or 

court will enter an order denying the 
suggestion or restoring some or all of 



54 Lighting the Way to Guardianship and Other Decision-Making Alternatives



55A Manual for Individuals and Families

Section 4

Legal Resources



56 Lighting the Way to Guardianship and Other Decision-Making Alternatives



57A Manual for Individuals and Families

Barriers to Accessing Legal Services

highest ranked barriers for seeking the advice of an attorney were issues dealing 

of people with disabilities responded similarly to an informal survey created to gather 

Other reasons for individuals with disabilities not seeking the services of attorneys 
in Florida include lack of public transportation that accommodates persons with 

advocate for removing barriers that block access of persons with disabilities to 

clippings and read that someone can’t get to the courthouse over in the Panhandle 
and that individuals seem to be uncaring that people cannot use the facilities of the 

that Floridians with a disability will have any fewer barriers to overcome when seeking 

Lawyers Are Too Expensive

someone is attempting to remove a person’s civil rights by gaining guardianship of 
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a court will appoint an attorney to represent the alleged incapacitated person in 
the guardianship proceeding because no one can take someone’s civil rights away 

Self-advocates and family members have a responsibility to become educated 

Solve The Issue Without Assistance Of An Attorney

help forms and legal advice on how to make decisions without the assistance of an 

 Seeking legal advice can also help avoid those instances where 
relatives or others have abused the principle of informed consent by 
insisting that a family member with a disability turn over management 

from a competent and ethical attorney before turning over management 

Not Sure The Problem Is A Legal One

the legal issue one that parents may have because of concern for their child or an 
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err on the side of assuming a potential legal problem when issues about capacity 

Do Not Know Where To Get An Attorney

How to Prepare for a Meeting with an Attorney

you trying to support the person to live in the most independent way 
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Contact an Attorney

Contact an attorney by telephone and ask for an appointment and ask about the cost 

Your First Meeting

make sure to ask the attorney to make copies of any documentation you bring to the 

about anything you did not understand and ask if there are any other 
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 Ask about the advantages and disadvantages of the attorney’s 

 Ask about the full cost of all of the options the attorney recommended 

of the Florida Bar’s low fee or disability law panel or does he or she 

Paying for Legal Services

There is a serious issue that underlies the need for legal assistance of an attorney 

and engineers do not have the legal ability to partially or completely remove the civil 

 Some self-advocates or families of persons with a disability have the 
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month old will live the rest of his life with irreversible brain damage 

contradictory information regarding his intellectual disability from 

of attorneys or legal aid services to establish a sliding scale fee structure and to 

Gross Household Income Over: Scaled Fee

Additional Legal Resources

The Florida Bar wants to make legal services readily available to individuals and 

The Florida Bar Lawyer Referral Service and local bar association lawyer referral 

Local bar associations administer 11 referral services operating in Florida’s major 
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Florida Bar Attorney Referral Service  
 

 

Florida Bar Panels – Low Fee, Elderly, AIDS Law and Disability Law 

injury or malpractice cases are not included in this reduced fee program and are 

Unlike regular lawyer referral service programs which operate in cities with local bar 

through their local bar association or the Florida Bar if they live outside the 11 regional 

Pro Bono Legal Assistance
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Senior Legal Helpline
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assets to afford a professional guardian and there is no willing family or friend to 

Center for Guardian Advocacy (CGA)

 
 

 

The Center for Guardian Advocacy matches families with volunteer attorneys willing 
to assist with preparation of all the paperwork needed for the guardian advocacy 

CGA’s services are limited to uncontested guardian advocacy for persons with 

agreed to provide their services for only that limited purpose and will not address 

Legal Services and Legal Aid
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Glossary of Key Terms
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Acquired Disability – 

Advance Directive – a witnessed written document or oral statement that provides 

Agency for Persons with Disabilities (APD) –  a state agency working in partner-
ship with local communities and private providers to assist people who have devel-

Alleged Incapacitated Person (AIP) – a person who is the subject of a petition to 

Americans with Disabilities Act of 1990 (ADA) – a federal law that prohibits 

Annual Accounting – 

Annual Guardianship Report – a report that consists of an annual plan or annual 

Annual Plan – 

Assisted Living Facility (ALF) – a residential facility that provides personal care 

 

Attending Physician – the primary physician who is responsible for the treatment 

Autism – 

Best Interest – standard of surrogate decision-making based on what a reasonable 
person would consider the optimal decision or arrangement for an incapacitated 
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standard of decision-making based on the incapacitated person’s known values or 

Capacity – 

Cerebral Palsy – 
muscle control and impairment in the coordination of movements and is usually a 

Circle of Support – people you value in your life who help you to achieve your goals 

Civil Right – 

Cognitive Impairment – a disorder that effects thought and actions and can range 

Developmental Disability – 

Due Process – constitutional guarantee that the government will act fairly and with 

Durable Power of Attorney (DPOA) – a legal instrument used to delegate authority 

Evidence – testimony and other sources of fact used by either party to prove legal 

Emergency Temporary Guardian (ETG) – A person appointed by the court when 
there appears to be imminent danger that the physical or mental health or safety of 
the person will be seriously impaired or that the person’s property is in danger of 
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Family Guardian – any family member related by blood or marriage who is appointed 

Fiduciary – a person who has assumed a special relationship to another person 

Final Accounting –  

guardian has made a full and complete distribution to the persons entitled and has 

Final Report – 

Foreign Guardian – 

Guardian – a person who has been appointed by the court to act on behalf of the 

Guardian Ad Litem – a person who is appointed by the court having jurisdiction of 
the guardianship or a court in which a particular legal matter is pending to represent 

Guardian Advocate – a person appointed by the court to act on behalf of a person 

Guardian of the Person – a guardian who possesses all of the rights granted by 

Guardian of the Property – a guardian who possesses any or all powers and rights 

Guardianship – 
individuals whose functional limitations prevent them from being able to make their 

Incapacity – a legal status determined in a court whereby an individual is judged 
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is unable to receive and evaluate information or make or communicate decisions to 

Incapacitated Person – a person who has been judicially determined to lack the 
capacity to manage some or all of his or her property or essential health and safety 

Individual Education Plan (IEP) – a written plan for each child with a disability that 

 A statement of the child’s present levels of academic achievement and 

enable the child to be involved in and make progress in the 

 When periodic reports on the progress the child is making toward 

 A statement of the special education and related services and 

 A statement of any individual appropriate accommodations that are 
necessary to measure the academic achievement and functional 
performance of the child on State and district wide assessments 

determines that the child must take an alternate assessment instead 
of a particular regular State or district wide assessment of student 

regular assessment and why the particular alternate assessment 

Individual Transition Plan (ITP) – an individual education plan that begins not later 
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 Appropriate measurable postsecondary goals based upon age-

 The transition services (including courses of study) needed to assist the 

Individuals with Disabilities Education Act (IDEA) – a federal law ensuring that 

Informed Consent – agreement to a treatment or other intervention that is based on 

. 
the process by which a fully informed patient can participate in choices about health 

Initial Guardianship Plan – 
the care the ward will receive in accordance with the recommendation of the 

Initial Guardianship Report – 

Least Restrictive Alternative – the least intrusive service or treatment that can 

not pursue a legitimate purpose (such as protecting an individual who lacks capacity) 

Legal Representative – 

Letters of Guardianship – a legal document issued by the court designating a 

Limited Guardian – 

Manage Property – 
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Medicaid Waivers – 

Mental Retardation (See Retardation)– 

Minor – 

Next of Kin – those persons who would be heirs at law of the ward or alleged 
incapacitated person if such person were deceased and includes the lineal 

Person-Centered Planning – -

Petitioner – 

Plenary Guardian – 

Power of Attorney (POA) – 

Prader-Willi Syndrome – 

Pre-Need Guardian – a person named in a written declaration to serve as guardian 

Preponderance of Evidence – a general rule in civil litigation in which evidence is 

Pro Bono – 

Professional Guardian – a person who has received compensation for services 

Property – real and personal property or any interest in it and anything that may be 

Public Guardian – a guardian that provides services for an incapacitated individual 
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guardian. A public guardian must be designated as such by the Statewide Public 

Representative Payee – 

Retardation – 

Self-Advocate – 

Self-Determination – a term referring to the right for all persons to determine their 

Service Provider – 

restricted account with a designated depository and the only transactions that occur 

Social Security Disability Insurance (SSDI) – a federal insurance program 
administered by the Social Security Administration and funded by deductions to 

is a serious birth defect that occurs when the tissue surrounding the 

structure that eventually develops into the brain and spinal cord and the tissues 

Standby Guardian – 

is responsible for designating 
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Substituted Judgment – 

Successor Guardian – a person appointed by the court to assume the duties of 

Support Coordinator (or Case Manager) – 

Supplemental Security Income (SSI) – a federal income supplement program 

Trust – a legal instrument in which the owner of real or personal property (the trustor 
or settler) gives ownership of the property to a trustee to hold and to manage for the 

 describes 

Veteran Guardianship – the process designated to protect veterans and other 

Voluntary Guardianship – 

Ward – a person who has some or all of his or her rights removed by the court and 
for whom a guardian has been appointed.
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Appendix
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Civil Rights Chart

Civil Rights (alphabetically)

Can 
NEVER 

be taken 
away 

from The 
Person

Can be 
Given to 
some-

one else 
by the 
Person

Can be 
taken by 

Court 
during 

Incapac-
ity Deter-
mination

Can be 
taken by 

Court and 
Given to 
Guard-
ian or 

Guardian 
Advocate

Guard-
ian or 

Guardian 
Advocate 
Needs Ex-
tra Court 
Approval 

To Do

licensed service provider without formal placement 
proceeding

X X X

Contract X X X

X

X

X X X

X

X

X X

X X X

X

X  X X

X

possible
X

X X X

X X X

X

X X X

X X X

X

X X X

X X X

Travel  X X

Vote X
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Educational Resources

coordinates student services throughout the state and participates in multiple inter-

 Autism Spectrum Disorder 

 Developmentally Delayed (prekindergarten only) 

 Gifted 

School districts and schools develop their own programs to serve their students in 

gives the districts information on state and federal law relating to the education 
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The Florida Diagnostic & Learning Resources System (FDLRS) is another 
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Five Wishes
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Medical Proxy and  
Declaration of Medical Proxy Form

(1) If an incapacitated or developmentally disabled patient has not executed an 
advance directive, or designated a surrogate to execute an advance directive, 
or the designated or alternate surrogate is no longer available to make health 
care decisions, health care decisions may be made for the patient by any of the 
following individuals, in the following order of priority, if no individual in a 
prior class is reasonably available, willing, or competent to act: 

(a) The judicially appointed guardian of the patient or the guardian advocate of 

such guardian has previously been appointed; however, this paragraph shall 
not be construed to require such appointment before a treatment decision 
can be made under this subsection; 

(b) The patient’s spouse; 

(c) An adult child of the patient, or if the patient has more than one adult child, a 
majority of the adult children who are reasonably available for consultation; 

(d) A parent of the patient; 

(e) The adult sibling of the patient or, if the patient has more than one sibling, a 
majority of the adult siblings who are reasonably available for consultation; 

(f) An adult relative of the patient who has exhibited special care and concern 
for the patient and who has maintained regular contact with the patient and 
who is familiar with the patient’s activities, health, and religious or moral 
beliefs; or 

make available a second physician, not involved in the patient’s care to assist 

(2) Any health care decision made under this part must be based on the proxy’s 
informed consent and on the decision the proxy reasonably believes the patient 

patient would have chosen, the proxy may consider the patient’s best interest in 
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deciding that proposed treatments are to be withheld or that treatments currently 

that a proxy’s decision to withhold or withdraw life-prolonging procedures must 
be supported by clear and convincing evidence that the decision would have 
been the one the patient would have chosen had the patient been competent or, 
if there is no indication of what the patient would have chosen, that the decision 

(4) Nothing in this section shall be construed to preempt the designation of persons 
who may consent to the medical care or treatment of minors established pursuant 
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 Declaration of Medical Proxy 

 

Under Florida Statute 765.401, a medical proxy can be appointed to make health care decisions for an 

“incapacitated or developmentally disabled patient” if there is no executed advance directive, if there is no 

designated surrogate or alternate surrogate to execute an advance directive, or if the designated or alternate 

surrogate is no longer available to make health care decisions.  

 

Health care decision means providing informed consent, refusal of consent or withdrawal of consent to any and 

all health care; decisions concerning private, public, government, or veteran’s benefits to defray the cost of 

health care and the right of access to all records of the principal reasonably necessary for a medical proxy to 

make decisions involving health care. Health care decisions may be made for the patient by any of the following 

individuals, in the following order of priority, if no individual in a prior class is reasonably available, willing, or 

competent to act. Please check the appropriate proxy category you are signing under: 

 A court appointed guardian or guardian advocate;  

 The patient’s spouse;  

 An adult child of the patient or the majority thereof;  

 A parent of the patient; 

 An adult sibling of the patient or the majority thereof;  

 An adult relative of the patient who has exhibited special care and concern for the patient;  

 A close friend of the patient; or 

 A licensed clinical social worker or a clinical social worker who is a graduate of a court-approved 

guardianship program selected by a bioethics committee.  

 

The patient’s attending physician should evaluate the patient’s capacity and if the physician concludes the 

patient has capacity to make health care decisions, the attending physician should enter that evaluation in the 

patient’s record. If the attending physician questions capacity, a second physician can also be consulted. 

 

I,  ___________________, medical proxy, confirm that the above conditions have been met for the patient, 

___________________, and that there are no available surrogates to be considered from a prior class according 

to this statute.  Therefore, I accept the designation of Medical Proxy for the patient named above.  I agree to 

make health care decisions based upon what I reasonably believe the patient would make under the 

circumstances.  I accept the responsibilities of Medical Proxy as authorized under Florida Statute 765.401. 

 

________________________________________             ______________ 

Medical Proxy Signature                                                     Date 

 

STATE OF FLORIDA 

COUNTY OF ______________ 

Sworn to (or affirmed) and subscribed before me this ____ day of ___________, ____, by 

____________________________________. 

                                                

 

                                                                ___________________________________________ 

                                                                Notary Public Signature 

                                                                ___________________________________________ 

         Print, Type or Stamp Commissioned Name of Notary 

Personally Known ______ OR Produced Identification ___________________________ Type of Identification 

Produced ____________________  
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Actions of Guardians/Guardian Advocates

 Prosecute or defend claims to protect the estate and the guardian in 

 Continue any unincorporated business or venture in which the ward 

 Purchase a home in Florida for the ward or the ward’s dependent 
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 Pay for the support health and maintenance of a minor ward when one 

available to a surviving spouse in the administration of a decedent’s 
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References
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